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Legal basis for law-making standards

The Riigikogu (The Parliament of the Republic of Estonia) performs its legislative function by adopting Acts, and greater part of Technical Rules for Draft Legislation Submitted for Legislative Proceeding of the Riigikogu (hereinafter: Technical Rules) is dedicated to the issue how to prepare draft Acts. 

Legal basis for the establishment of the Technical Rules has been provided by § 531 of the Riigikogu Rules of Procedure Act
, pursuant to which the draft legislation must be formatted according to the rules of legislative drafting established by the Board of the Riigikogu. First Technical Rules has been established in 1993. New improved Technical Rules have been established by the resolution No. 69 of 06.03.2001 of the Board of the Riigikogu. Besides Technical Rules in question, the requirements established for the form of legal acts are regulated, also by the Regulation No. 279 28.09.1999 of the Government of the Republic of Estonia "Technical Rules for Drafts of Legislative Acts"
. The Technical Rules of Government in principle agree with Technical Rules adopted by the Board of the Riigikogu.

The Government of the Republic Regulation mentioned above establishes requirements for the form of the draft regulations of the Government of the Republic and of Ministers, however, as the Government of the Republic has also the right to initiate legislation, the Government of the Republic has established in this regulation also the requirements for the form of the draft Acts that are submitted by public agencies to the Government of the Republic. 
The principles contained in the Technical Rules
In a wider sense, technical rules for draft legislation can be defined as a set of legislative methods, which are used in the preparation of the texts of legal acts
. From the aspect of the constitutional principles forming the basis of the legal order, the meaning of Technical Rules is, first of all, in close relation with the principle of a social and democratic constitutional state. In the traditional sense, technical rules of legislative drafting are a branch of legal science, which deals with the presentation of legal norms in the form of a text divided into subdivisions, as well as with the linguistic aspects of such a text. Technical rules are aimed at ensuring that the legislation would be economic, that legal regulation would reach its aims and that law would make up a systematic, self-consistent whole. In this way, technical rules contribute to the realisation of the principles of clarity and transparency of the legal order. On drafting, various requirements of legal clarity and transparency should be observed, trying to strike a right balance between them. For ensuring the quality of legal regulation, rights and obligations should be presented in a legal norm in a clear and precise wording. The requirement, that the legal order must be systematic, presupposes that the legal norms be logically subdivided at the levels of the entire legal order, of a branch of it and of individual Act. For ensuring the accuracy of regulation by a legal norm, the latter must be worded in a professional way, in which it may be difficult to avoid specific terms; this, however, may render the wording too complicated. The legal culture in the states of continental Europe is characterised by a high level of abstractness of legal regulations. In dividing legal norms to subdivisions, the norms of broader application are presented separately from those of narrower one, and the essence of a legal prescription becomes clear from the combined effect of the norms of general and specific application. This ensures the regulatory power of legal norms and their smooth implementation by officials, however, persons without juridical education may encounter difficulties when they want to become acquainted with their rights and obligations. 
In Divisions 2 and 3 of Chapter 2 of Technical Rules, an attempt has been made to combine the requirements of legal clarity, transparency and systematic nature of the legal order. 

As the Estonian legal order is still in the process of construction, numerous amendments to the Acts in force are unavoidable. In order to ensure that the user would get a better overview of the Acts in force, in the present version of Technical Rules new requirements for draft Acts on amendments to Acts have been included. Division 3 of Chapter 2 is dedicated to a specific problem of law-drafting - draft Acts on making amendments to Acts. The title of a draft Act on amendments to an Act must disclose the essence of the amendment (in order to avoid the adoption of numerous Acts with identical titles of the type "Act on Amendments to the Criminal Code"), and the requirement that a draft Act on amendments to an Act must entirely disclose the subject matter of the amendments (that is, it must not be limited to presenting the individual parts of the text, to which amendments have been made). Technical rules in the broader sense cover also the organisational issues of the preparation of a draft Act.

In the stage of preparation of a draft Act, besides assessment of its legal impact, the possible social and economic impact of the draft Act should also be evaluated and the opinions and expectations of the persons whom the draft Act may concern should be heard. The Division in Technical Rules (Articles 42-54), in which the contents of an explanatory letter, to be submitted together with a draft Act for legislative proceeding, are described, should orientate the law-makers to use a wider range of methods of law-drafting. 

In the new version of Technical Rules, the explanatory letter has acquired a much wider meaning and content. The purpose of an explanatory letter is to substantiate the necessity of the adoption of the new Act, to describe the general principles of the draft Act and to give an overview of the impact, the adoption of the Act may have. Article 43 provides for the structure of an explanatory letter. There are following obligatory parts in an explanatory letter: 

· Introduction and Purpose of Act; 

· Content of Draft Act and Comparative Analysis; 

· Terminology of Draft Act;

· Conformity of Draft Act to European Community Law  acquis communautaire;

· Regulatory Impact of Act, Expenses Relating to Implementation of Act and Expected Income;

· Need for Provisions Delegating Authority and for Implementing Acts;

·  Entry into Force of Act (substantiation of the choice of the date of entry into force); 

· Overview of Opinions by Relevant Institutions Involved in Drafting of Act. 

The hierarchy of legal acts which has to ensure the systematic nature of the legal order requires that legal acts of various levels should be in conformity with each other; inter alia, any Act must be in conformity with the Constitution. In new Technical Rules, an attempt has been made to give a clear and comprehensive overview of the fields, which can be regulated, pursuant to the Constitution, only by Acts, which must not include provisions delegating authority to issue regulations (Article 15); in Article 14 the requirements for the content of the provisions delegating authority are given. Article 104 of the Constitution of the Republic of Estonia
 lists the Acts, for the adoption of which a majority vote of the members of the Riigikogu is required. In order to avoid confusion, which would arise, if the norms regulating the issues in the area of regulation of the Acts listed in Article 104 of the Constitution would be incorporated in draft Acts, for the adoption of which the qualified majority of the Riigikogu is not necessary, the Technical Rules require that other draft Acts must not contain any provisions belonging to the regulation area of the Acts listed in Article 104 of the Constitution (subsection 6 (2)). Observation of this requirement of the Technical Rules, which by its nature belongs to the field of constitutional law, is one of the most difficult problems in Estonian legislation. Other provisions may, however, be not so directly linked to the Constitution, for example, Article 11 requiring that the provisions of a draft Act must ensure that the objectives pursued by the draft Act and the implementation of the draft Act as an Act must be possible at optimum expense.
Impact of Technical Rules and Problems in Their Implementation
Both Technical Rules adopted by a resolution of the Board of the Riigikogu and by Government Order require an explanatory letter, which must accompany each draft bill submitted to the Government and to the Parliament. The explanatory letter must explain the potential economic and social consequences and organisational changes resulting from the application of the measure. However, because of the lack of time, inadequate supervision, and most importantly, the lack of skills and information, these requirements have not been applied correctly, except for estimates of budget costs. During the concordance period when ministries review the draft, they often concentrate on minor details and legal issues instead of the major impacts in their governance area. Research recently conducted by the parliamentary Department of Economic and Social Information on the presentation of information on the impacts of legislation in explanatory letters, shows the required information is missing in most of the drafts
. In the Riigikogu, member, fraction and committee of the Riigikogu have the right to initiate draft legislation, however, their resources for preparing draft legislation do not bear any comparison with the corresponding administrative and financial resources of the Government of the Republic. 

In Estonia most of the drafts are prepared by the Government. But a relatively high proportion of legislation originates in parliament (approximate35%), and thus is not subject to the kind of analysis and review which Government Bills undergo. Today we do not have systematic information about possible costs and benefits of Estonian laws. We do not systematically consider feasible alternatives. Therefore, it is very difficult to say that we are making the best possible decisions, that we are spending our nation’s resources in the most effective way and that we can implement what we legislate. Quality of law drafting is continuously under discussion in Estonia. The co-ordination of legislative drafting and methodological issues of the drafting is in the governance area of the Ministry of Justice. The Ministry of Justice is preparing a law-drafting handbook that integrates also regulatory impact analysis into the daily work of government to enhance the effectiveness of legislation. The handbook, covering legal theoretical issues and technical and linguistic requirements, will guide drafters in ministries step-by-step through the preparation of laws, presidential decrees, and government and ministerial regulations. The need for organisational changes in several areas of law-making procedure has emerged during the preparation of the law-drafting handbook. At present, ministries submit draft policy proposals to the Ministry of Justice for approval, but there is often insufficient justification for the reasons why action is needed. To promote more sensible policy development, such proposals should in the future start with an identification of the problem that the law is meant to resolve, assess alternative approaches, and present a simple evaluation of potential costs and benefits. This early analysis would also help to avoid drawn-out arguments with ministries after they have spent time and other resources on a draft, which later appears to be harmful or too hastily prepared. 
The law-drafting and the process of harmonising Estonian law with EU law

In Estonia today there is an on-going process of harmonising Estonian law with European Community law. Considerations of Community law have become an inseparable part of day-to day work of Estonian state officials involved in law-making – both in preparing new draft laws and amending the existing ones. The legal basis for harmonisation is contained in the Articles 68 and 69 of the Europe Association Agreement.
 Article 68 of the Agreement states that Estonia shall endeavour to ensure that its legislation will be gradually made compatible with that of the Community.
 

The Estonian Government adopted Order No. 79-k 30.01.1996 “concerning the implementation of primary measures necessary for integration of the Republic of Estonia with the European Union”. The tasks of ministries as regards law-making are set by action plans approved by the Government of the Republic for each year from 1996. The preparation of the Government action plans involves all ministries separately in their fields of regulation; areas of competence have been divided in accordance with the Europe Agreement and chapters of the European Commission’s White Paper, which is recommendatory for the associated countries. A Government action plan is complied by the European Integration Bureau. The ministries receive the approval of the Ministry of Justice for the preparation of draft Acts and, after a draft is completed, it is submitted to the competent ministry for approval. All draft Acts and Decisions of the Riigikogu must be sent to the Ministry of Justice. The Ministry of Justice examines the drafts with regard to their conformity with the national law, and in the European Union Law Division of the Legislative Drafting Methodology Department, conformity of Estonian draft Acts with European Community law is monitored. For that purpose, a table comparing the respective sources of European Union law and the Estonian draft Act must be enclosed with the explanatory letter on the draft Act by the ministry which has prepared the draft. As Estonia wishes to access the European Union, we are obliged by the association agreement to approximate our law gradually to the law and order of the European Union. Competent harmonisation requires good knowledge of European law even in its nuances, a skill of looking further than into the legal acts of a concrete sphere. The obligation of harmonising Estonian law with European Union law does not end with Estonia becoming a member. Although, since the moment of accession, the regulations of the European Union will be valid in Estonia directly, directives still have to be integrated into Estonian national law.
In Estonia today the process of adoption of new standards and procedures with the aim of improving the quality of legislative acts is on-going. 
Building new law-making standards in Estonia today is a challenging task when considering the intense timetables, political pressures and other challenges of European Union enlargement and harmonisation of laws with the acquis communautaire. Implementation of regulatory impact assessment of legislation will assure that the laws and regulations are adopted with consideration of the well-being of Estonians and the long-term goals of our country. 
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